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But Wait! Shocking Deficiencies In Internal Controls Are 
Set To Fuel Even More, We Guarantee
Over the past three months your editor-in-chief has had three 
assignments as an expert witness/expert consultant - all 
involving big stock market losses - and all with the same M-O: 
A shocking number of the “agents” - and two big and famous 
fiduciaries hired by the client diddled and delayed, went down 
blind alleys and in two cases, key people took vacations and 
“attended meetings” while failing to attend to the pressing 
business at hand. Meanwhile, the prices of the three stocks 
in question were sinking fast. Two of the three cases involved 
losses in the $50 million dollar range.

If there’s one big lesson we’ve learned as business managers, 
expert witnesses and as journalists over many years it’s this: 
When you see the same sort of thing happen three times in 
three months or less, you’re looking at a major trend. And this 
is a very scary one indeed. 

Among the major players here were the ‘big client division’ of one of the 
country’s biggest brokerage firms, acting as custodian for the portfolio of 
a large private investor, the Trust Division of a top-tier firm, acting for a 
Fortune-100 company Trust, and two of the top-four transfer agents, 
which, while not largely responsible for the losses, could and should have 
been a lot more help than they were, but where there was confusion, and 
lack of coordination on every front. The transaction that resulted in the 
largest loss took 45 days to conclude something that could and should have 
been done in five business days! 

While the specific circumstances varied from case to case, the 
root causes of the big losses appeared to be precisely the same: 
What we initially ascribed to “Covid-era dislocations.”

In every case, we knew that there were “experts” around - somewhere - 
who could have set misguided workers straight in a flash. But they were 

CONT’D

https://optimizeronline.com


2 THE SHAREHOLDER SERVICE OPTIMIZER THIRD QUARTER, 2022

not only not “around” - in every case the names and phone numbers of the “real experts” were not even known to the 
hapless clerks that were supposedly “on the case.” 

And in every case, the hapless clerks - and the few colleagues they knew well enough to reach out to – which in one 
case included the officer who was officially in charge of the business unit - lacked what any expert would consider to be 
“basic knowledge” about what to do - and how to do it - and when it needed to be done in order to be compliant with 
industry standards.

But as we wrote this article, we suddenly realized that there are much bigger and much more serious 
issues afoot than mere ‘Covid-dislocations’ – and they were being illustrated almost every day in the 
newspapers: 

For starters, who could ever imagine that the Trust Division of Citigroup would ever pay out the entire 
$900 million dollars of principal on a bond issue where they served as Trustee and Paying Agent - instead of the 
semi-annual interest? 

To make it worse, the issuer of the bonds - a “household name” - was, as widely reported in the newspapers, teetering 
on the edge of bankruptcy. Normally, this news alone would trigger a higher-than-usual increase in attention – and in 
due diligence – within any Trust Division- especially when it came to paying out $900 million in cash.

Most shocking of all to your editors – both Trust Division veterans – Citi had no money in hand from the issuer. They 
‘accidentally’ paid out $900 million of Citi’s own money! 

The story gets even worse: Citi got back most of the money from bondholders who were ‘unjustly enriched’ by the 
mistake. But, under an unusual provision in NY law that allows actual creditors to retain any money remitted in error, 
$250 million has not been - and may never be returned. 

Then – and perhaps the most horrifying development of all where Citi’s stock price is concerned  – a 9/15 WSJ article 
reported that “Federal Reserve officials have repeatedly grilled Chief Executive Jane Fraser about the bank’s plans 
to fix its risk management system, demanding to see more progress,” adding that “In a meeting this summer, officials 
from the Office of the Comptroller of the Currency warned the bank’s board that there could be consequences 
for not getting a handle on the situation.”We are big fans of Jane Fraser, having written up her “star turn” in her first 
annual meeting as CEO and for her determination to ‘right the bank’ in our 2nd quarter 2021 issue. Over the past two 
years the bank has added 30,000 new employees to work on the internal control environment – but Fraser warned 
it would take several years and cost billions of dollars. We are rooting hard for her.

–
Then came yet another mega-blooper – at Barclays: On Sept. 30, the SEC announced a $361 million settlement 
with them for an “unprecedented over-issuance of securities” – something that Corp Counsel bloggers Liz Dunshee 
and John Jenkins described as “every security lawyer’s nightmare” but which we would describe as revealing essen-
tially the very same problems we saw at Citi - an unprecedented and staggeringly costly series of failures in the bank’s 
system of internal controls.

The SEC order states that, “following a settled Commission action against a BBPLC affiliate in May 2017, BBPLC lost its 
status as a well-known seasoned issuer (WKSI). 

As a result, BBP had to quantify the total number of securities that it anticipated offering and selling and pay regis-
tration fees for those offerings upon the filing of a new registration statement.”

The SEC’s order notes that, “given this requirement, BBPLC personnel understood that the firm needed to track actual 
offers and sales of securities against the amount of registered offers and sales on a real-time basis; yet, no internal 
control was established for this purpose. 

According to the SEC’s order, “as a result of this failure, BBPLC offered and sold approximately $17.7 billion of securities 
in unregistered transactions.” The order notes that Barclays established a multi-person working group when it lost 
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WKSI status that “talked about calculating the total amount of securities that the business expected to offer and sell, in 
order to pay registration fees in advance. They also talked about the need to track actual offers and sales. But they didn’t 
create any process or assign responsibility for that task.”

The bottom line for Barclays? They had to buy back the securities they’d issued under the non-, 
existing shelf – at what they estimated to be a $600 million loss. Then, Barclays paid out another $200 
million in civil penalties, plus disgorgement and prejudgment interest.

The biggest shockers here? First, there are literally dozens of inexpensive, off-the-shelf systems and 
programs to let companies manage their “cap tables” that Barclay’s staffers could and should have 
used to prevent the big snafus. But also – where were the bond Trustees? Did they use any? Were there 
reviews by outside lawyers - with official “closings” – and with the customary opinions of counsel that 
the bonds were duly authorized for issuance? A total breakdown, we’d say, of normal Trust Division 
systems of internal controls.

–
Also in September, the SEC – and the Commodities Futures Trading Commission - imposed a whopping 
$1.8 billion in fines and penalties on 16 major financial institutions – like Bank of America, Barclays, 
Citigroup, Morgan Stanley and others for allowing key employees to communicate on unsecure devices – using 
text messages and apps like WhatsApp – and for failing to maintain and preserve appropriate records of such dealings. 

The big WSJ article on the fines noted that JP Morgan Chase had been fined $200 million for 
similar violations this summer, when the SEC warned hat similar violations could have a serious 
impact on investigations going forward. The article also noted that before the JPMC case, the 
highest fine for failing to produce emails during investigations of IPOs was “just $15 million 
against Morgan Stanley, in 2006.”

Our advice to all our readers: Prepare to see more lawsuits – and for more big enforcement actions 
like these – with bigger-than-ever fines and penalties than ever before to come out of the woodwork 
over the next year or two. 

To our valued friends in the service-supplier community: Please, we say…urgently review, rethink, 
revise and update your employee recruitment, orientation, training, mentoring and supervision 
programs. While it is easy to blame day to day snafus on work-from-home programs - and lately on 
undetected ‘slackers’ -  employers have to do a lot more homework of their own in this post-Covid 
era: Many employees have never been on-premises at all - much less have had the benefit of a tour 
of the workplace, an overview of the business as a whole, the various ‘departments’ and how they 
relate to one another, the chain-of-command - or even a proper introduction to co-workers and 
their places on the team.

Employees at every level seem to need a thorough review of corporate and industry-wide performance 
standards, and the serious consequences of failure to adhere to them.

Most important of all: It seems crystal clear that financial industry firms sorely need a top-to-bottom 
review, rethinking and re-writing of their internal control systems – and to do it ASAP.

Back in 1970, when “RICO” - the Racketeer Influenced and Corrupt Organizations Act was passed 
– aiming not just at organized crime but at white-collar crime in general - your editor-in-chief was 
charged with reviewing, revising, editing - and sometimes writing from scratch – all of the written 
descriptions of every area of the Corporate Trust and Agency Division of the old Manny Hanny, where 
detailed descriptions of all the Internal Controls over Systems and Procedures that were in effect 
were required by the new law for ALL financial institutions. We say that every one of them should be 
undertaking a similar program of action TODAY.
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August 16th was a mighty bad day for three big companies - with big WSJ headlines announcing 
“Cardinal Health Under Pressure” as activist investor Elliott Management seeks “a handful of 
seats on the board,” in an effort to jumpstart the stock price…”Third Point Buys Stake In  Disney, 
Seeks Spinoff” (which, happily, Disney settled by agreeing to add a new director)… and “Activist” 
(Politan Capital Management) “Has 9% Stake In Massimo.”

Given the current state of the global economy, and recent stock market volatility – often with 
no rhyme or reason we can discern as long-time investors – we expect the pace of activism to 
continue unabated – and likely to increase with the upcoming 2023 proxy season in mind. 

With all this in mind, smart issuers will want to be getting themselves into fighting trim – and to 
avoid being “named and shamed” – or worse, sued, or hit with big fines and penalties - at all costs. 
For starters, review some of the BASICS regarding the appointment of Inspectors of Election – and 
the importance of having all one’s paperwork in proper shape, further down in this issue. 

Then, check out our 2014 article What To Do When Activists “Knock” which is still on the money. 
Lastly, watch for our upcoming Special Supplement that will have still more practical tips for the 
current and even scarier environment we’re in today.

Recently, Wendy Shiba - a former law professor and the former Corporate Secretary of three 
NYSE listed companies - and one of our many superstar Inspectors - emailed to point out an 
unusual quirk in California’s Corporate Code: The code was amended back in 2014 to require 
specific language that must appear verbatim on the notarization section of the Oath of the 
Inspector as follows:

CHAPTER 3. Notaries Public [8200 - 8230]

(Chapter 3 enacted by Stats. 1943, Ch. 134.)  

8202

(a) When executing a jurat, a notary shall administer an oath or affirmation to the affiant and shall 
determine, from satisfactory evidence as described in Section 1185 of the Civil Code, that the affiant is the 
person executing the document. The affiant shall sign the document in the presence of the notary.

(b) To any affidavit subscribed and sworn to before a notary, there shall be attached a jurat that includes 
a notice at the top, in an enclosed box, stating: “A notary public or other officer completing this certificate 
verifies only the identity of the individual who signed the document to which this certificate is attached, 
and not the truthfulness, accuracy, or validity of that document.” This notice shall be legible.

(c) The physical format of the boxed notice at the top of the jurat required pursuant to subdivision (d) 
is an example, for purposes of illustration and not limitation, of the physical format of a boxed notice 
fulfilling the requirements of subdivision (b).

(d) A jurat executed pursuant to this section shall be in the following form:

One Big Bad Day In August As Activist Investors Strike In Force

Is Your “Oath Of The Inspector” Properly Drafted? And Properly Executed? 
Maybe Not!

https://optimizeronline.com/what-to-do-when-activists-knock/
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A notary public or other officer completing this certificate verifies only the identity of the individual who 
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity 
of that document.

State of California

County of _______________

Subscribed and sworn to (or affirmed) before me on this _____ day of _______, 20__, by 
_________________________, proved to me on the basis of satisfactory evidence to be the 
person(s) who appeared before me.

Seal

Signature

(Amended by Stats. 2014, Ch. 197, Sec. 3. (SB 1050) Effective January 1, 2015.)

GOVERNMENT CODE – GOV - TITLE 2. GOVERNMENT OF THE STATE OF CALIFORNIA [8000 - 
22980( Title 2 enacted by Stats. 1943, Ch. 134. )

DIVISION 1. GENERAL [8000 - 8899.72]  ( Division 1 enacted by Stats. 1943, Ch. 134. )

Wendy also pointed out that some forms she has seen have been in the form of “declarations” on the part of the 
Inspector rather than being truly oaths. Oaths are absolutely required in every state corporate code we have 
reviewed - and we are pretty sure we have reviewed them all. 

If you are a California company, it would be very smart indeed to check your 2022 paperwork 
to be sure it meets the law. And check yet again if you might be changing Inspectors in 2023.   

While We Are At It, Has Your Company’s Inspector Of Election Been  
“Duly Appointed?” 

And Is It Clear To You – And To Your Inspector – Exactly What The  
“Duties Of The Inspector” Actually Are?

Here is our own model template for the Inspectors Final Report on the Voting that has been widely used and 
adapted to changing circumstances over the years, but where a few ”slips” have slipped in at many companies 
whose own forms we review when our IOEs are newly appointed to serve:

I, the undersigned, having been duly appointed as the Inspector of Elections for the Annual (or Special) 
Meeting of Shareholders of XYZ Corporation held on (date and time) at (address or “as a virtual meeting”) 
and having sworn to perform the duties of Inspector with strict impartiality and to the best of my abilities 
hereby certify as follows:

Here are a few important “practice points” that should be observed  – but often aren’t at many companies:

• Have your Inspectors been “Duly Appointed”? The Articles of Incorporation and/or Bylaws of most 
companies usually spell out whose duty it is to appoint Inspectors, often designating it to the Chairman, 
or to specific officers – or to “the Board” – which then, properly, should review and ratify the appointment 
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as many companies still do. When we are officially asked to serve as Inspectors we assume we are ‘duly 
appointed’ – but really, the company should assure itself that this is so. And yes, to be completely proper, 
the IOE should receive a notice, or a copy of a corporate resolution to that effect, that should also be kept 
with the minutes of the Meeting.

• Only a person – or two and sometimes more persons if bylaws require it – can legally serve as Inspector(s) 
– since it takes a person to swear (or ‘affirm’ if the IOE insists) and sign an oath. A surprising number 
of companies still designate a company, rather than one or more persons – which is ‘sort of 
OK’ but not really the best practice, since a person must take the oath - and sign it. Merely 
adding “BY… (name of the service provider’s IOE plus signature)” significantly waters down 
the premise behind having a “sworn” and “duly-appointed Inspector” in our book.

• The “strict impartiality” phrase also requires a much more careful look, we say, than many companies 
seem to give it: Having an officer of the issuer swear and sign the Oath really would not pass a sniff-test for 
“fairness” or “strict impartiality” if a shareholder should protest the outcomes and legally “challenge” the 
Final Report. Even worse, we say, asking an officer of a proxy solicitation firm to “Inspect” and to certify 
results of votes that have been “rounded up” by the Inspectors own firm - often with bonuses for nice 
majorities – is a highly questionable process – and one that likely would not withstand a formal challenge. 
We say the same thing about having ANY “proxy tabulator” certify to the Final Vote – partly because it 
seems to present a clear conflict of interest – but even more so, because “checking one’s own work” is 
simply a bad idea when accuracy is critical.

• It should also be noted with special care that the “duties of the inspector” are not spelled-out in any of 
the sample oaths we see circulating- which we think should leave companies – and their Inspectors of 
Election – in a very uncomfortable position where a legally required document is concerned. Our own 
Team members agree to adhere to written Guidelines for Inspectors and carefully written Presumptions 
as to the Validity of Proxies in each client’s state of incorporation. These have been carefully designed and 
drafted - not just to protect the company from legal challenges but to protect ourselves against charges that 
we have failed to carry out “the duties of Inspector” in a proper manner.

• One last but important point: Every year we see a few companies whose lawyers have been using or 
suggesting outmoded language to describe “the duties of Inspectors” – most commonly cribbed from 
old-time documents that specify the Inspector has “examined (or ‘reviewed’) all of the proxies that 
have been presented to the Meeting.” While this was indeed 
the practice when all proxies and ballots were presented on 
paper, the overwhelming majority of votes cast today have 
been scanned by machines – with an inherent presumption as 
to the validity of the signatures thereon - with only obvious 
outliers presented for review – or, far more commonly, cast 
over the Internet or via telephone voting systems by the 
investors themselves. As a result, Inspectors should indeed 
investigate the accuracy of such systems – and ideally obtain 
current outside auditor opinions as to their overall reliability 
– or make such assessments themselves as part of their due 
diligence. And, of course, in an official proxy contest – or where 
voting outcomes are extremely close - added due diligence on 
the part of the Inspector is a must. But promising to review 
each and every item in a “routine meeting” is neither necessary 
nor advisable.     
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In another interesting development on the Inspector of Elections scene, we recently received 
the results of surveys of client satisfaction with IOEs, conducted by Broadridge Issuer 
Solutions, where members of our own Team served at 503  Shareholder Meetings managed 
by Broadridge from January 1 through June 30 2022. 

The feedback our IOEs received was off-the-charts great: A whopping two-thirds of the survey respondents 
said our IOEs “exceeded expectations” while 100% of the remaining third said they fully “met expecta-
tions.” Not one of the 114 respondents said our IOEs failed to meet their expectations. 

The 23% response rate was exceptionally high for surveys of this nature - and much higher than in prior 
years - which indicates to us the rising importance of Shareholder Meetings - and Meeting Service Providers 
where issuers are concerned - and the rising importance of Inspectors of Election, where the “mechanics” 
of AGMs, and the ins and outs of finalizing the votes, have become more complex – and with the final 
results much more widely scrutinized than ever before.

For many years most Inspectors of Election worked quietly - and largely in the background 
- and few if any strove to “exceed expectations.” But that was then… Today’s environment 
requires a much more careful look at prospective Inspectors than ever before.

Governance guru Jim McRitchie’s post on his Corp.Gov.com website - with his review of a survey on 
31 virtual annual meeting practices conducted by the Interfaith Center for Corporate Responsibility 
- was amplified considerably by a John Jenkins post on CorporateCounsel.net in September. Readers will 
recall, we hope, that we called attention to the issue of “No time to vote at VSMs” in our second quarter 
issue – and offered a model script that allows for sufficient time.  One of the questions asked by the ICRR 
survey was “How many seconds did shareholders have to vote after the last proposal was presented?” Jim 
says that the answer is “not many”:

The ICCR survey documents that 10 out of 31 companies allowed 0-10 seconds to vote at annual 
meetings after proposals were presented. Five allowed up to 30 seconds. six allowed 50-60 
seconds and 10 – or just a third of the companies IRRC listened in on - allowed a “reasonable” 
two minutes or more to vote. 

McRitchie told us he contacted the SEC on 
this and we – and he – agree that this is a very 
simple problem to fix. So please get on it, by 
going to How And When To Properly Open 
And Close The Polls  – and follow our easy-to-
follow model run-of-show, and script.

Much Worth Asking Yourselves These Days - Does Your Inspector Of Election 
Meet Or Exceed Your Expectations?

21 Issuers Named And Shamed For Providing No Time To Vote

https://optimizeronline.com/how-and-when-to-properly-open-and-close-the-polls/
https://optimizeronline.com/how-and-when-to-properly-open-and-close-the-polls/
https://optimizeronline.com
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A big shout-out to reporter Rebecca Bellan (@rebeccabellan) 
for her August 4, 2022 posting on Tech Crunch – and for the 
fabulous photo she posted of Elon Musk, who looks and sounds  to 
us like what you’d get if you crossed Don Imus with Donald Trump.  

Musk held forth at its annual shareholder meeting, which the 
company now refers to as its Cyber Roundup, at the “Tesla 
Gigafactory” in Texas.

Here’s a condensed version of what Ms. Bellan had to say about the 
Meeting and the 13 shareholder proposals on the agenda: 

“There were several proposals geared toward getting Tesla to be 
more ethically responsible, particularly after a series of lawsuits that 
have accused the company of sexual, racial and gender harassment 
in the workplace.”

“Ethical improvements unlikely to pass”
“Shareholders have called for better reporting and transparency on 
reporting sexual, racial and gender harassment, as well as on Tesla’s 
lobbying activities and usage of child labor to mine for battery materials. They have also asked for more diversity 
on the board to reflect Tesla’s workforce.

“While the votes are not yet in, preliminary results suggest Tesla shareholders have voted against all such 
proposals.” (True, as it turned out.)

“IRL trolling”
“The 2022 shareholder meeting, the first one in a couple of years at which hundreds of people were able to gather 
in person, took on a boisterous tone from the outset.

“Investors in attendance shouted out encouragement and questions to Musk. They also took their roles as Tesla 
boosters to a new level. At one point, the crowd laughed at Laura Campos, director of corporate and political 
accountability at the Nathan Cummings Foundation, as she spoke about her proposal to improve Tesla’s lobbying 
disclosures, and applauded Tesla’s investor relations head Martin Viecha when he cut her off as her time expired. 
Sister Dorothy of Sisters of the Good Shepherd was treated with similar derision — the audience laughed and 
applauded when she ran out of time as she asked the company to improve its reporting on child labor in its cobalt 
supply chain.

“Musk welcomed the cheers, applause and standing ovation, playing up to his biggest supporters — retail investors 
(of the scummiest sort, we’d have to opine, based on their performance). He worked the crowd as he usually does, 
telling the audience that he loved them and they were the “best crowd,” exclaiming statements of grandeur and 
cracking jokes about his failed Twitter buy.”

On reflection, we think the Tesla Meeting is in a dead heat with Dollar General for the worst share-
holder meeting in 2022 – and maybe the worst ever. Of the hundreds of raucous meetings your 
editor in chief has attended over 50+ years, this one sets a new low for enabling – and actively 
encouraging – rude and crude behaviors from a CEO’s unruly crowd of followers… Dissing the 
Nathan Cummings Foundation?? Jeering at nuns?? Utterly disgraceful.

First Runner-Up For Worst Shareholder Meeting Of The Year… Tesla

Image Credits: 
SUZANNE CORDEIRO/AFP/Getty Images

https://twitter.com/rebeccabellan
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“Don’t Read the Proxy Statement” a widely circulated post by 
Bloomberg magazine’s opinion columnist Matt Levine advised 
individual investors on 9/21.  
We consider this advice to be almost criminally negligent journalism - from someone who 
should know and do better: Levine was an editor of Dealbreaker, an investment banker at Goldman Sachs, 
a mergers and acquisitions lawyer at Wachtell, Lipton, Rosen & Katz.

We urge our readers to contact us for an e-copy of our little pamphlet, “Proxy Votes Have Value”- 
which explains why - and how they do have value - and offers tips on how to skim a Proxy Statement - and to 
make up one’s mind on the items on the ballot (or simply abstain if they can’t - or simply don’t care about an 
issue) and how to vote quickly and “systematically.” 

Our own biggest takeaway is that every investor should review the Proxy Statement annually – as an 
important part of being an investor” and deciding whether to hold, buy more, sell or ‘send a message 
to management’ on things they care about. The time has come to address this subject specifically - and 
in some detail – and readers, it’s cheaper to do than sending all those VOTE NOW notices that almost 
always fail to move the needle.   

–
Short seller SprucePoint has taken aim at Broadridge Financial Solutions in a “research report” that 
describes Broadridge as a “low value added business” undergoing “rising financial stress” and “wildly overvalued.”

SprucePoint reached out to us, as we expected they might, to get our perspectives ‘from the front lines’ – which 
we were glad to share with them – and with our readers. 

For starters, we pointed out that rather than being a ‘low value added’ entity, the big Shareholder 
Communications division is a “systemically essential and literally irreplaceable part of the securities industry 
infrastructure.” And - full disclosure - we added that we had an all-too-small position in the stock, dating 
from its spinoff from ADP, 15 years ago – where our own total return, in this somewhat swooning stock 
market was 834% that morning.

They asked about competition, and we noted that the barriers to entry are almost insurmountable these days, 
in our view: Competitors for the ‘retail vote’ have been steadily losing share and their next biggest competitor is 
about where they were 15 years ago. And as to their low/no-growth thesis we told them that well over 20 million 
new investors have entered the stock market for the first time in the past 18 months and that our own low-es-
timate is that they hold 3.5 stocks on average – so well over 80 million new “billable units” have been added to 
the universe as a result. 

As to the nearly-as-big Consumer Communications Group - which SprucePoint called “a no margin business” - 
we told them it is being used by many of the biggest and best-known players in the financial world – and at many 
other companies as well, to create statements – and bills – and that while there are big economies of scale that we 
think will lead to continuing outsourcing arrangements, Broadridge does not, in our experience, offer “no margin 
services” to anyone. We also mentioned that re: the recent management and board changes – that they seemed 
to think were in preparation for increased regulatory scrutiny – we see no evidence of that at all, and that the 
changes they cited actually strengthened the control environment, which is good to begin with in our book – and 
the board as a whole.

On The Supplier Scene:
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Computershare, formerly a smallish player in the Corporate Trust business made big headlines 
this quarter, following their recent purchase of the Wells Fargo Bank Corporate Trust business – 
ranking number-one in market share by a big margin.

The Shareholder Servicing 
Industry Turns Out In Force 
For Mid-Season Celebration

Computershare Leads Trustee Ranking*

*Published in Commercial Mortgage Alert:  July 29th, 2022

The OPTIMIZER has been promising to produce a much bigger analysis of “Who’s Who in the 
Corporate Trust Business” for some time now – and after the three major bloopers we saw three 
big players make in the 3rd quarter, as reported in this issue - we think this business should be 
top-of-mind with corporate issuers these days. Stay tuned for our fourth quarter issue.
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People
Industry veteran Seth Duppstadt has accepted a new position as the first Head of 
Sales at Foresight® BoardOps, following assignments at Diligent, Insightia, 
Proxy Insights and FactSet. Foresight has a nifty new Board-product offering, worth 
checking out.

Long-term Stock Transfer Industry salesperson William Saeger 
– a true expert in the small-cap and mid-cap spaces and currently 
a VP at 1stBank Stock Transfer Services recently announced 
that he is “providing fully digital, tokenized stock transfer agent 

services at Securitize!” We think the small and mid-cap universe is exceptionally well suite 
for a new model like this, and we will be watching this space with great interes

It is a great pride and a great pleasure for us to report that the American Bar 
Association’s Commission on Women in the Profession announced NAPABA 
Past President Wendy Shiba (and a highly valued member of the CT Hagberg 
LLC Team of Inspectors of Election) as a recipient of the 2022 Margaret Brent 
Women Lawyers of Achievement Award. Each year, the Commission honors up to five 
outstanding women lawyers who have achieved professional excellence and paved the 
way for other women in the legal profession.

“A retired C-suite executive, Wendy made sustainable impacts and provided a stable 
hand at three NYSE-listed companies where she navigated her companies through multiple challenges and 
transitions. Wendy is a member of the ABA’s House of Delegates and Standing Committee on Bar Activities and 
Services, President-Elect of Deborah Enix-Ross’s Presidential Appointments Committee, and Vice Chair of the 
Committee on Rights of Women on the ABA Section on Civil Rights and Social Justice.

“It was NAPABA’s honor to nominate Wendy Shiba, an exceptionally gifted a corporate attorney from Altadena, 
California, for this award. Wendy exemplifies the spirit of Margaret Brent [the first female lawyer in America] 
through her accomplishments and dedication to uplifting women,” said A.B. Cruz III, NAPABA acting president. 
“Not only has she had a career where she was either the first Asian American, woman, or person of color in various 
spaces, it was always important for her to create opportunities for others. Driven by her passion for equality and 
ensuring underserved communities have legal representation, Wendy has used her business acumen, wisdom, 
leadership, and approachability to benefit her local community, the APA community, and the legal profession. 
She is a true champion for women and diversity and inclusion in the legal profession.”

In addition to being Past President of NAPABA* Wendy is a member of its Leadership Advisory Council and 
serves as Advisory Board Member for the 2021-2022 Board of Governors. Wendy also serves on the Board of 
Trustees for the Japanese American National Museum and on the Steering Committee for the Los Angeles 
Summer Legal Institute, Just the Beginning Foundation’s cornerstone youth program.

The award – a transparent pyramid filled symbolically with broken glass - was presented to Wendy on Sunday, 
August 7 at a gala event in Chicago. It is well worth a few minutes to review the highlights of the award ceremony, 
and to learn more about Wendy and the secret of her success.

*The National Asian Pacific American Bar Association (NAPABA) represents the interests of over 60,000 
Asian Pacific American (APA) legal professionals and nearly 90 national, state, and local APA bar associa-
tions. NAPABA is a leader in addressing civil rights issues confronting APA communities. Through its national 
network, NAPABA provides a strong voice for increased diversity of the federal and state judiciaries, advocates 
for equal opportunity in the workplace, works to eliminate hate crimes and anti-immigrant sentiment, and 
promotes the professional development of people of all backgrounds in the legal profession. 

https://www.linkedin.com/company/securitize/?lipi=urn%3Ali%3Apage%3Ad_flagship3_feed%3BebiKFjY4TVWj2SHtxWuSPA%3D%3D
https://458rl1jp.r.us-east-1.awstrack.me/L0/https:%2F%2Fwww.americanbar.org%2Fgroups%2Fdiversity%2Fwomen%2Fmargaret-brent-awards%2F2022-brent-honorees%2F/1/010001800aaf9dc7-6e756189-e6fe-4f74-ac79-cfdc1e40a0ca-000000/y-82ReD6p6q9WxtjyvoEOuJhvgY=265
https://458rl1jp.r.us-east-1.awstrack.me/L0/https:%2F%2Fwww.americanbar.org%2Fgroups%2Fdiversity%2Fwomen%2Fmargaret-brent-awards%2F2022-brent-honorees%2F/1/010001800aaf9dc7-6e756189-e6fe-4f74-ac79-cfdc1e40a0ca-000000/y-82ReD6p6q9WxtjyvoEOuJhvgY=265
https://www.americanbar.org/news/abanews/aba-news-archives/2022/08/margaret-brent-awardee-wendy-shiba/
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REGULATORY NOTES - AND COMMENTS:

ON THE HILL:  
Continued slow-walking – even where there seems to be bi-partisan agreement:
The Department of the Treasury’s Financial Crimes Enforcement Network (FinCEN) issued a final 
rule in September, implementing the beneficial ownership information reporting provisions of 
the Corporate Transparency Act - largely as proposed in December 2021. The rule requires corporations, 
limited liability companies, and entities formed with (or registered to do business with) any secretary of state 
or similar office of a state or Native American tribe to report specific information about their beneficial owners 
and individuals who filed the application to form the entity or registered it to do business. The stated goal of 
the new rule is to enhance FinCEN’s ability to protect national security and the financial system, by providing 
information that can be used by national security, intelligence, and law enforcement agencies. But the biggest 
and best feature, we say, is the ability it will provide the Treasury to detect and prevent money laundering.

So why the big wait? Reporting companies created or registered before January 1, 2024 will have 
one year (until January 1, 2025) to file their initial reports, while reporting companies created 
or registered after January 1, 2024 will have 30 days after receiving notice of their creation or 
registration to file their initial reports. What the hell is going on here, we want to know. Why 
would we give money launderers and other crooks more than a year of grace to do their dirty 
work undetected?

More slow-walking, and more opportunities for dirty, under-the-table dealing on inside infor-
mation as Congress decides to let the planned prohibition of stock trading by congressmen and 
members of the judiciary branch slide into the next session – and maybe beyond.

On a happier note, the Justice Department announced some major updates to its criminal 
enforcement policies that were updated only a few months ago – in October of last year. The 
New York Times headlined the moves as offering “a carrot to corporations” – and indeed, Lisa Monaco, the 
Deputy Attorney General, framed the changes as ways to encourage and reward companies for coming forward 
early. But the new guidance makes it clear that presenting all the evidence early on, and naming 
names, and laying blame on specific people involved will be the keys to any and all DOJ leniency. 
We say, a subtle way to sound nice – but to tell company officers to “Mind The Stick.” Nicely done!

AT THE SEC:  
Three cheers for tough enforcement in a very busy quarter:
Twenty years after Dodd-Frank – and 15 years after its Pay for Performance rules were first circu-
lated for comment - the SEC has re-proposed the rules that will reflect “compensation actually 
paid” to the CEO and the other NEOs over a five-year period - along with specific performance 
measures, a table showing how they compare with peer companies and a discussion of how they 
chose them and how each item relates to the specific compensation actually paid out. 

Patrick (Pat) Tracey - one of the best-liked and best-connected people in the share-
holder relations and governance spaces - has signed on as a Vice President at ISS 
Corporate Solutions. What a great door-opener and communicator Pat is! A great 
move for both of them.
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The proposed rules require companies to disclose the financial performance measure chosen by the company 
and specific to the company that, in the company’s assessment, represents the most important financial perfor-
mance measure the company uses to link compensation - plus a list of three to seven financial performance 
measures that the company determines are its most important measures. Companies are permitted, but not 
required, to include non-financial measures in the list if they considered such measures to be among their three 
to seven “most important” measures.
We predict that the new tables will have a major effect going forward on both Say On Pay votes 
and on the votes for individual directors, since they will allow for quick and easy comparisons 
between companies across the board. Even where the discrepancies may be relatively minor, 
they provide an easy way for shareholders to “send a message” about pay in a way that will 
make directors take notice. Start your engines NOW we say, to get a good jump on this, and to 
get your pay policies and overall disclosures into fighting trim.

–
In another move that suggests the SEC is back to a “broken windows strategy” - to show its 
thoroughness – and its toughness on enforcement on issues, regardless of size – the SEC also 
dipped its toes into proxy voting practice by tiny TOEWS in September, a small investment adviser 
that settled charges for casting proxy votes on behalf of the registered investment companies it managed without 
taking steps to verify that its voting practices were “in the best interest of the clients it represented” as SEC rules 
require. TOEWS contracted with a third-party service provider to cast proxy votes for its clients who agreed to 
always vote all of TOEWS’s securities interests in favor of proposals put forth by the issuers’ management and to 
vote against any shareholder proposals without exception. The firm never established supervisory controls or tried 
to determine if the votes were cast in its clients’ best interests, nor did it review the proxy materials associated with 
a particular vote prior to casting the ballot - which was also inconsistent with its Form ADV filings. 
TOEWS relied on its standing order to cast “over 200 proxy votes” - which even we would have to say hardly seems like a 
“Federal offense” in terms of the scale here – but it sure showed deep digging and surprising vigilance on the SEC’s part. 
To settle the charges, Toews agreed to cease and desist, accept a censure and pay a civil monetary penalty of $150,000. 
A truly tiny wrap on the toes financially for tiny TOEWS, but noteworthy rocks through their windows for sure.

–
SEC Commissioners Hester M. Peirce and Mark T. Uyeda dissented, stating that there was no 
evidence that the votes were to the detriment of the investors or resulted from conflicts of interest 
and they expressed concern that the decision “may be misconstrued regarding an adviser’s 
fiduciary duties with respect to voting proxies on behalf of its clients, as well as the specific 
requirements imposed by the proxy voting rule. But really! The failure of two Commissioners 
to uphold SEC rules that are clearly “on the books” is shocking evidence, we say, of how badly 
politicized our enforcement actions have become – and it’s downright wrong.
And just as we were locking up this issue, the SEC tossed a few rocks through the windows of Kim 
Kardashian - as if she might really care - fining her $1.26 million dollars for failing to disclose that she had 
accepted $250,000 to promote EMAX cryptocurrency on her Instagram account. While it looks at first blush as 
if she lost a lot vs. her promo-payday, Kardashian follows the Evelyn Y. Davis principle in all her doings; “There’s no 
such thing as bad publicity” where she’s concerned. To wit, her photo appeared in color on 10/4 on p. 1 of the WSJ, 
and again on p. B1 of the business section – with a smaller color spot at the top of the NY Times p.1 – and in a much 
bigger article cum big black and white photo on p. B4. Hey, SEC – isn’t the goal here to punish bad behavior?
A final tidbit – An interesting bit of housekeeping at the SEC, with a Sept. 21 release revoking the 
registrations of 52 Transfer Agents as of Nov. 1st 2022, where they have determined “they no longer 
exist or have ceased to do business as a Transfer Agent.”  Issuers - if you were once your own agent – or 
if you have (or think you have) a “small agent” you might want to check the list to be sure your 
own records are  in the right place – and in good hands.

CONT’D
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IN THE COURTHOUSE: 
More tough moves on astounding internal control failures – with mighty tough penalties  
in the offing…
The former Senior Director of Corporate Law at Apple Computer - Gene Levoff – pleaded guilty in September 
to charges that he used non-public information to avoid $377,000 in losses and collected profits of $200,000 
based on insider information – and trades during blackout periods which…hold your hat… he was in charge on 
overseeing. The charges carry a maximum penalty of 20 years in jail and a $5 million fine. Sentencing is set for 
Nov. 10. And wow – few grounds for leniency here, we’d say.

A San Francisco jury found Uber Technologies, Inc. former Chief Security Officer Joseph Sullivan guilty of 
criminal obstruction in early October, for failing to report a major cyber intrusion to authorities. Sullivan faces a 
maximum of five years on the obstruction charge and up to three years for failing to report a felony.

QUOTE OF THE QUARTER
To those cynics who say, “stay in your lane” to CEOs they call “woke”, I ask “what lane do you 
mean? The breakdown lane?” The strategic context of business is the chief executive’s lane. Milton 
Friedman, the American economist, acknowledged as much in a famous article published in 1970. “It 
may well be in the long-run interest of a corporation that is a major employer in a small community 
to devote resources to providing amenities to that community or to improving its government. That 
may make it easier to attract desirable employees, it may reduce the wage bill or lessen losses 
from pilferage and sabotage or have other worthwhile effects.” Friedman never said the only social 

responsibility was “the bottom line”, and neither do today’s responsible CEOs.

Jeffrey Sonnenfeld, the Lester Crown Professor in the Practice of Management at the Yale School of Management, 
writing in the September 14th Economist

THE SHAREHOLDER SERVICE

OPTIMIZER

“ARE YOUR INTERNAL CONTROLS – AND THOSE OF YOUR 
KEY SUPPLIERS – OUT OF CONTROL?”

This issue will be jam-packed with good ideas and practical tips from your editors – and from our 
big universe of “pre-vetted service suppliers” on how to evaluate – and improve a company’s inter-
nal and external control environments. We consider this to be the biggest set of challenge ever for 

the public-company community.
Call Peder Hagberg @ 917-848-6772 or email phagberg@cthagbergllc.com  

to discuss potential topics and to reserve your space early.

THE OPTIMIZER’S 4TH QUARTER ROUND-UP – AND OUR 29TH ANNUAL, FULL-COLOR MAGAZINE

COMING SOON

mailto:phagberg@cthagbergllc.com
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