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In light of the hundreds and hundreds of shareholder 
meetings your editors have attended - and especially in 
light of the many meeting critiques we have published, 
covering both the best - and the worst meetings - and the 
many blunders and bloopers we’ve seen - we have been 
promising ourselves - and you - that we would produce 
and publish a detailed “Meeting Playbook.” And as we 
went about it, we realized we should add a Model “Run-
of-Show” - which we feel will be very useful to readers and 
easy to customize for their own situations - and we also 
realized that our model “Rules of Conduct” for shareholder 
meetings needed an update too.

Then, just as we were ready to go to press, came the release 
by ISS of its 2021 Global Benchmark Policy Survey, which 
made it clear that Virtual-Only Meetings will be coming 
in for extra special scrutiny in 2022 - and that ISS will 
be recommending actions against companies, and their 
directors, whose meetings fall short of what professional 
investors believe to be best practices. Here’s an excerpt 
from the survey:  

“When asked which practices would be considered problematic 
related to a company’s virtual-only meeting, the top three most 
concerning practices according to investor respondents were 
management unreasonably curating questions, the inability 
to ask live questions at the meeting, and question and answer 
opportunities not provided. Each of these practices were considered 
problematic by at least 90 percent of investors. The majority of 
investor respondents indicated that problematic practices related 
to virtual meetings could warrant votes against directors. Over 
one-third preferred targeting the board chair and almost one-third 
preferred targeting “all responsible directors.” 
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Here’s Our Detailed Playbook For Designing And Delivering An AGM That Fits Your 
Own Situation - And Gets You An A+
The first and most important step in designing your Playbook is the “scoping and mapping phase” 
- to produce a broad outline of the overall “run of show.” You need to understand the kinds of issues 
that will be up for a vote, your shareholder demographics - and the concerns and expectations of your expected 
audience with respect to your Meeting. 

You also need to consider the kinds of “other issues” that might be swirling around come Meeting-
time - not just at your company, or your industry, but in the overall economy, in the press, and 
in society at large that might well “spill over” into your Meeting. Especially important, you need to 
understand up-front - and plan for the possibilities that the entire mise-en-scene you envision in stage-one might 
change as you get closer and closer to the event itself, which, of course, would call for any number of needed 
adjustments and additions - both to the Playbook and often to the supporting cast.

In the simplest of all worlds - and if you are lucky, as is the case with roughly 90% of all shareholder 
meetings - there will only be the most routine items on the agenda - the election of directors, the Say-
On-Pay and the ratification of auditors. In such cases - regardless of whether you plan an in-person or a Virtual-
Only Meeting - or a Hybrid Meeting - shareholder expectations for the Meeting will be relatively low. There is 
nothing much to discuss or ask questions about - and most often, no one but the official “performers” and a few 
“back-stage stagehands” will show up or tune-in at all. You need to be properly prepared regardless, but the 
preparations will be fairly simple ones.

If you will have shareholder proposals - where happily you will have ample notice - unless you 
foolishly agree to allow “proposals from the floor” (please see our warnings on this dangerous 
proposition on the OPTIMIZER’s website) you will need and want to reach out to the proponents 
early and make arrangements as to how, exactly, they will present their proposals, and who will do so - and then 
follow up with them as the date gets closer. Note well, however: the mere existence of one or more shareholder 
proposals increases the likelihood that shareholders will want to attend - whether in person or virtually - but 
usually not by much - unless your company or industry has performance issues or has been much in the press.

Next step; study-up on your shareholder demographics - especially if this will be 
your company’s first shareholder meeting. 

• Institutional investors rarely if ever attend Shareholder Meetings (unless they are proponents, and even 
then they mostly send paid or volunteer ‘presenters.’) If they do want to come in person, as occasionally 
they do, they’ll usually let you know ahead of time. At newly-public companies however - and increasingly 
at seasoned companies too - a few professional investors often tune-in to a VSM, or come by in person if a 
physical meeting site is convenient for them, simply to get a first-hand impression of the management team. 
And increasingly, a few very large investors will have a staff member listen in to your VSM, to see if it passes 
their own good-governance sniff-tests. So doing a half-hearted job of planning and execution - and especially 
paying insufficient attention to the Q&A process - is not a smart thing to do - and could blow back very badly 
indeed, as ISS has very pointedly warned.

• Having a fairly large number of individual investors really requires you to take a much deeper 
dive into your demographics in order to perfect your Playbook - and to avoid being caught flat 
footed and seriously under-prepared on Meeting day. Companies that have many shareholders near their 
headquarters - many employees and retirees for example - and many customers (as regional banks and local 
utilities tend to have) - tend to have much larger than average turnouts. And companies that have long been 
in existence, and that have “iconic” products and services - and that have many big and loyal fans - tend 
to draw the biggest crowds by far (think Berkshire Hathaway, Disney, Starbucks and WalMart, for 
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example - but also think of the many newly-public companies that suddenly become the rage with Gen-X and 
Gen-Z investors.)

• Gadflies, governance gurus and the press have also been “making hay” at shareholder meetings, 
and making noise about poorly managed VSMs with increasing frequency - increasingly 
searching out examples of really bad meetings - and occasionally, good ones too, as we try to do at 
the OPTIMIZER. There is a very real risk these days that your company’s meeting will be singled out for a 
scathing naming-and-shaming in the press - to be followed next year with votes against directors - which is 
to be avoided at all costs, we say.

With this preliminary homework out of the way, the next step is to review your meeting options 
with regard to “location” - and to decide on a venue, an agenda, and the technological tools - 
including potential bells and whistles that are the “best fit” for your own company this coming 
year - and that, ideally, answer the demands of your institutional investors. 

• The easiest and least expensive route, by far - IF your company fits the bill - is what we call an 
“In-Person-Only Meeting With Strong Keep-Away Provisions.”  If you expect to have no more 
than a dozen or so “company people” at the meeting - including officers, directors and support staff - you 
can use a company conference room, or your local counsel’s - and limit the number of outside attendees to 
a dozen at most - shareholders only - without the risk of ticking anyone off. Since “keeping away” is still a 
very good idea as there are still so many un-vaxed people out there - plus there’s “the Delta virus factor” - 
we say, consider requiring proof of vaccination for all attendees, and consider mandatory masking too, 
for the safety of all attendees. Plan to have directors and most of the senior officers attend via a conference 
line, to get down to a small core of in-person Meeting participants - the Chairman, CEO, CFO, Corporate 
Governance Officer and the IRO - plus a “technician” and maybe a videographer if you are broadcasting live 
video). The Inspectors of Election - and the outside auditors can attend via a conference call too - which saves 
space in the meeting room - and their travel expenses too.

• For companies that want to play it safe in every way, however - and to meet the growing 
interest in attending “virtually” - a “Short but Respectful and Shareholder-Friendly Virtual-
Only Meeting” is still the best bet for most companies in 2022. Here too you can use the same 
small cast of characters to conduct the meeting - with officers, directors, IOEs and auditors on a conference 
line. Shareholder proponents can be given the option of pre-recording a statement (which helps them big, we 
think - to sharpen and polish their message and to stay within the time limits without rushing) or presenting 
their proposals live, via a conference line - which the vast majority of them have been opting to do…saving 
‘presenters’ fees’ and travel time for them as well, vs. an in-person-only event. Best of all, for the overwhelming 
majority of public-companies - with no big issues and no big hordes of  fans wanting to attend in person - the 
meeting can be “short - and respectful - and shareholder friendly”…and all in all done in a mere half-hour or 
so…without skimping on time or cutting any corners.

• For the 200-300 or so companies that WANT to have a meeting that compares favorably to 
their old and robust and well-attended and ideally “celebratory” in-person event - OR that 
have a lot of “issues” that will likely generate a lot of questions that warrant a robust airing 
- we say, plan to have a “Fulsome and Technologically-Robust VSM” - one that tries hard to 
replicate an “in-person experience” - which can, indeed be done, as our Playbook will try to demonstrate.

• As to Hybrid Meetings - we say, “If you have a lot of issues that warrant a ‘fulsome airing’ - and if you 
have really tried hard to replicate an in-person experience ‘virtually’ - and if it is safe to hold an in-person 
Meeting for say 25 or maybe a few more people - MAXIMIZE AND OPTIMIZE your already considerable 
time and effort by offering shareholder both the virtual and in-person options. (Big fans of Hybrid Meetings 
that we are in principle, we must note, however, that this really requires a great deal of time, a fairly large 
array of technologies and much-increased attention to detail - to smoothly toggle between live and virtual 
sites - to pull it off successfully…So be sure that the game will be worth the candle…and work extra hard on 
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that Playbook - and do bear in mind that the larger your company is, the closer your big investors will be 
watching, and taking notes, and maybe planning votes-no on directors next year).

• Most important we say, start preparing early - and be sure to vet and choose all of your 
potential service and technology suppliers with special care this year, bearing in mind that 
there are few if any that can supply every bell and whistle you may need without hiring some 
outside sub-contractors. Given the warnings from ISS - and from big investors in general - the 
“best-in-class service suppliers” - and their key suppliers - will be much more in demand than 
ever in 2022.

Now for the Playbook Itself:
• First and most important, it should be a fully-written-out and carefully annotated script - 

ideally color-coded - with large, easy-to-read type and clearly written cues for all participants - with color-
coded speakers’ and technicians’ names - and with easily accessed text to be used if speakers are out of order 
or if an unexpected event arises - like a fire alarm or some other “disturbance” to the performance as a whole.

• Like all good performances, the “play” - and the Playbook - need to have a “Director” - a 
“Meeting Moderator” we would urge - whose job is to keep the entire production “moving” 
and on schedule. The most successful and satisfying VSMs we have listened in on this season and last, 
have used the Investor Relations Officer as the moderator - to go over the agenda and ground rules, then 
tee-up the official business portion - to be run by the Corporate Governance Officer or Corporate Secretary 
- and then to vet and tee-up and ask the shareholder questions that have been sent in over the app or in 
advance - and to call on shareholders whose are “in the queue” if a call-in feature is  provided - and then to 
allow the Chair to answer. Even better, we say, is to have the Chair - or the IRO - call on the CEO, the CFO, 
or a Director or another senior officer to answer, as he or she deems most appropriate. (Here, it is especially 
smart to have a few questions teed-up in advance - and to decide ahead of time who would be the best 
person to answer. This gets the Q&A portion off on a good note, greatly adds to a more “in-person feel” and 
allows time for the moderator to review and properly tee-up, and sometimes combine Questions that have 
been sent in via the Meeting app.)

• Special attention must be paid this year to the handling of both Q&A periods. Please see our 
sample “Run of Show” and our Revised Rules of Conduct, below, for our advice on best practices here. Bear 
in mind that institutional investors are demanding that there be opportunities for a dialog 
with shareholders and NOT a pre-scripted or entirely pre-recorded set of answers to pre-
selected questions.

• We also suggest that script-writers begin with and pay special attention to “Meeting Etiquette” 
(see our articles on this: “Meeting Etiquette “ | Optimizer Online )

• Successful Virtual Meetings also require a highly skilled “Meeting Manager” - to manage and 
coordinate all of the technological “bells and whistles” a good Meeting should have and to be sure that they 
will be promptly and smoothly launched - such as slides, opening music, pre-recorded audio/visual sections 
- both prior to and interspersed in the Meeting itself - plus all of the necessary telephonic systems and 
equipment and other “Meeting-Apps.” In the ideal world, and to best achieve a “live and lively in-person-like 
experience” your Meeting will incorporate apps like Zoom, Go-To-Meeting or Google Meet. Do not leave 
the “management job” solely to outside service providers, we say - many of whom, quite 
understandably, have no clue as to what a shareholder meeting is “all about.” You really 
need a fairly senior and experienced staff member to follow every aspect of the Meeting - 
and to jump in immediately if anything goes off-track.

CONT’D
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• The script should be carefully vetted by all of the “performers” of course - and by the entire Meeting 
Team - and reviewed one final time, well before the Meeting begins, to assure a smooth and seamless and 
“glitch-free” “Run of Show.”

• The script, and of course the Meeting as a whole, should closely follow the formal Agenda 
and the Official Rules of Conduct - which, ideally, will be made available to early-attendees, and to all 
others on demand, with an easy to find and reliable “click.” (A sample Run of Show - along with a few brief 
comments on best and worst practices - will be found below. Our sample Rules of Conduct - which should 
always be “tweaked” to the circumstances surrounding your company’s Meeting - can also be found below) 

• Special attention should be paid to any and all of the technologies and “tech-support” 
systems that could potentially “go down” - and what to do and say in each such case. (If a 
shareholder proponent fails to call in, or accidentally hangs-up, the Chair, or better, the Meeting 
Moderator, should have a short script to introduce the proposal. If a scheduled management speaker 
experiences “technological difficulties” either the Chair, or the Meeting Moderator should quickly step 
up to ‘cover.’ If power, and/or the Internet connection is lost, the tech-provider should be prepared to 
post a notice on home-viewers’ screens, with info on what to do - and with periodic updates as needed.)  
See The Biggest VSM Blooper To Avoid: Lost Connectivity

• Be sure to include the Inspector(s) of Election in the review: The best of them - which you should 
aim to have on your Team - have been to many shareholder meetings and will very often be able to offer 
suggestions on additions, deletions and refinements to the script - and to the overall Run of Show - that will 
smooth, and often speed things up - and that will assure the Meeting will be run with scrupulous fairness to 
all involved…which actually is, or should be, part of the Inspector’s job.

• Formal dress-rehearsals with “all hands on deck” are a must for a smooth and seamless 
Meeting. An important part of the effort here is to “time” the meeting - and to tweak all the parts to fit the 
times allotted - and to note them in the final script - so all the players will be ready when their time comes to 
speak - and to finish speaking.

• At least one of the earlier rehearsals should be devoted to all of the “tech support people” 
- to be sure they know exactly what time they are likely to be called upon, and what, exactly, they need 
to say and do - like “roll the tape” for pre-meeting items (like music, or an audio-visual presentation); for 
all pre-recorded segments - and with clear cues to bring 
up each slide. Telephone and conference call providers 
need to open and close the microphones as appropriate 
- both for official participants and proponents - and 
to allow directors or senior managers to participate as 
warranted - and ideally, for call-in questions to be asked 
and answered.

• All of the tech support people should be present 
for the final rehearsal - and special attention 
should be paid to the Q&A session - and to the 
way questions will be received, selected, teed-up 
and fielded during the live event.
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With our comments on the most important best practices to adopt - and on bad and worst 
practices to avoid:

• Twenty minutes prior to the Meeting time there should be a welcoming message on the Meeting site - with 
a visually pleasing background, easy-to-read typefaces and your company name and logo, of course - since 
many attendees will need and want to tune in early. There should also be a reminder that the Meeting will 
begin at X o’clock - or in X minutes.

• It is a very good idea to have icons to click on to review the Agenda and the Official Rules of Conduct - and to 
type in a question in advance if attendees wish to do so - and even, perhaps, to review the proxy statement. 
But PLEASE - be absolutely sure that attendees will be able to toggle back and forth smoothly - without 
delay and without being disconnected, as so often happens with these apps… and which may, actually, be 
unavoidable with lengthy documents like a proxy statement that need time to load, and where the formatting 
may not be compatible with many attendees’ laptops.

• Ideally, there will be some cheerful background music - not too loud or strident, please - that will be timed 
to end nicely - non-abruptly and on an upbeat note, we suggest - and at the very moment the Meeting “goes 
live” - which should be at precisely the appointed time.

• Best practice, we say, is to have the Chairman introduce herself or himself, welcome shareholders to the 
Meeting and provide a brief overview of the agenda and the Rules of Conduct - with particular emphasis on 
exactly when and how attendees will be able to submit questions - and receive the answers.

• The Chairman should introduce all of the directors and key officers in attendance, as well as the outside auditor 
rep(s) and the Inspector(s) of Election. The very best practice is to have Directors appear live, on Zoom or a 
similar app, and ideally to smile and say good morning or happy to be here, to confirm their attendance and 
provide a “human touch.” Second-best would be to have photos of them as they are introduced, and - at a 
bare minimum - to have them un-mute to confirm they’re there. 

• We think that providing a brief overview of the prior year - and perhaps a brief overview of the outlook for the 
coming year - is a good and very appropriate way to set the stage for the business portion of the Meeting, and, 
of course, for the voting. But this should not preclude a more extensive review of the opportunities and the 
challenges ahead, later in the Meeting - as a prelude to the Q&A period - which it actually helps to introduce 
and to expedite nicely.

• The “Official Business of the Meeting” should begin next, however - and it is the best practice, we say, to 
make it clear that there will be an opportunity for questions and comments after each item of business is 
introduced - with time limits for each item that are appropriate to the subject matter and complexity of each 
item - and that, following the voting, there will be a separate General Question and Answer Period to cover 
all other matters. (Note well: Postponing the Q&A period for all of the items to be voted on until all items are 
introduced is decidedly NOT a best practice.) 

• Having the Chief Governance Officer or Corporate Secretary to declare the polls open and conduct the official 
business portion is usually the most efficient and expeditious way to accomplish this. Please be sure to allow 
proponents, and any shareholders who may wish to be heard on a matter, ample time to do so. Usually, 
the Governance Officer will have spoken to proponents in advance, reviewed the guidelines with them, and 
agreed on time limits that will not force proponents to rush, or to have to be “warned” as to the time - or, 

A Sample “Run-Of-Show” For A Satisfying And Successful VSM

CONT’D
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worst of all - abruptly cut off. Failing to manage this smoothly - and especially failing to allow sufficient time, 
and a bit of slack for proponents to make their points, really sets a bad tone with shareholders, proponents, 
governance-watchers and “meeting reviewers” alike.

• Closing of the polls: We believe that the polls should be “officially closed” after all the proposals have been 
introduced and discussed - AND after a “fair warning” - AND, of course, after a reasonable period of time for 
in-person and online voters to record - or change their votes. (Two minutes is usually about right for this.) 
While a few companies keep the polls open until after the general Q&A period - and while that is “OK” - the 
polls MUST be “officially closed” - but only after fair warning and a fair chance to change one’s vote. So 
closing them as the last official act is not the best time to do this in our view, and often tends to make the next 
item of business awkward, and sometimes a bit rushed.

• Announcement of the voting outcomes: The Inspector of Elections is the best person to report on and 
summarize the “preliminary” voting outcomes, we say, since the responsibility is clearly theirs, and that it 
is the Chairman’s role to “declare” which items have been approved, and which have not been, based on the 
IOE’s Final Report. (Sometimes, and especially if there are close or contested items, it IS better to have the 
IOE make the declaration.) Note well, that at VSMs, the Final Numbers will not usually be known until all the 
online votes are vetted and tallied, so the IOE should summarize the items that have clearly “been approved” 
- “not approved” - and any that are still “subject to final verification.”  If no items are in doubt, the Chair can 
and should “declare them” to have been approved - or not approved in accordance with the IOE’s report - but 
if there are any uncertainties, to simply note that the final results will be posted to the company’s website as 
soon as the final review is completed.

• The currently all-important Question and Answer Period is best moderated, we believe, by the company’s 
chief Investor Relations Officer, since that person is likely to have the best handle on current items of real 
importance to investors. They also have the most day-to-day experience with smoothly and diplomatically 
fielding questions - and directing them to the best person for the answers, or, on occasion, ruling a question 
as out of order. And, thanks to earnings calls, they are usually among the most tech-savvy candidates to 
run this session. This year, Meeting Managers will be held to particularly high standards here, so we urge 
readers to refer to the detailed tips on managing the Q&A period that are on our website - but, in a nutshell, 
to be scrupulously fair and even-handed in alternating questions received in advance, presented in person, 
if there is an in-person component, and received via the web-app - and to very seriously consider allowing 
shareholders to call-in questions live, via a dedicated toll-free, operator-attended phone line. The Moderator 
should work hard - and creatively - to generate a dialog rather than a series of monologs. This can be done by 
teeing-up related questions in a good sequence - and by having questions fielded by a variety of people - and 
by allowing for and facilitating follow-up questions. The Moderator should also mention how unanswered 
questions will be handled if time runs out, and whether (the best practice) all questions and answers will be 
posted to their website.

• Extremely important - Be sure to conduct a complete and thorough dress rehearsal - with all of the technologies 
to be used ON - and WORKING - well before the Meeting date. Pay special attention to sound-checks - and 
coach all phone and web attendees on how to unmute - and to “go on mute” when not speaking to minimize 
background noise and jarring “interference.” 

• Please be sure to have one or more people monitor the Meeting while it is in progress - to make adjustments 
to the volume as necessary - and to spring into action immediately if any of the systems develop glitches,  go-
down completely, or if presenters or questioners have sound-quality issues, or get disconnected.
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Revised Rules of Conduct For In-Person, Virtual-Only and  
Hybrid Meetings of Shareholders 

XYZ Corporation welcomes you to its __th Annual Meeting of Stockholders. In fairness to all 
stockholders in attendance, and in order to provide stockholders an opportunity to be heard 
– and in the interest of conducting an orderly meeting, within a reasonable time period – we 
require you to honor the following rules of conduct:

1. All stockholders and proxy holders attending in person must register at the reception desk and show valid 
identification as a stockholder or as a proxy holder and proof of Covid vaccination before entering the meeting 
room. Shareholders attending virtually will be required to enter the control number that appears on their 
proxy card when they sign in to the Meeting in order to ask a question or to vote, or change their vote online.

2. The taking of photographs and the use of audio or video recording equipment in the Meeting room 
is prohibited without the express consent of XYZ Co. Also, please be sure to silence all cell phones and 
electronic devices. Please note that the meeting is being recorded, and the recording will be posted to our 
Investor Website within a few days and available for review through [X date]

3. Subject to the discretion of the Chairman of the Meeting, the meeting will follow the Agenda that was 
provided as you entered the meeting room in-person, or available on the Meeting app when you signed in.

4. Only stockholders of record on [enter date] the record date for the Meeting, or their proxy holders, may 
address the meeting.

5. All questions and comments should be directed to the Chairman of the Meeting, who will either respond 
directly, or invite another officer or director of XYZ to respond.

6. If you wish to address the Meeting, please raise your hand, or line up at a microphone if you are here in 
person - or type your question into the box that is available on the Meeting screen. (Optional, but a best 
practice to consider: We have provided a toll-free number for shareholders to call if they wish to ask a 
question by phone while the meeting is in progress. The toll-free number is ___ ___ ____. Your call will be 
placed in a queue until the operator calls on you, on a first-come first-served basis.) Upon being recognized, 
please state your name, affirm your status as a stockholder or as a proxy holder, and present your question. 
Please try to do so as concisely as you can.

7. In order to use the time of all attendees as effectively as possible, we will handle the official business of the 
meeting first, as outlined on the Agenda. We ask you to confine questions or comments strictly to the matter 
that is then under consideration. There will be a separate question and answer period to cover other matters 
that may be of concern to attendees after the voting on proposals is concluded. We plan to conclude the 
Meeting by [  ].

8. There are [X] management proposals and [Y] shareholder proposals to be voted on. Each shareholder 
proponent will have [three - or four] minutes to introduce their proposal, or make a statement in support of 
it. The management position is already stated in the proxy materials you received.

9. Other shareholders who may wish to comment on a proposal will have up to [three] minutes each. Please 
permit each speaker the courtesy of concluding his or her remarks without interruption. We have allotted a 
maximum of [Y] minutes for discussion of each matter to be voted on.

10. To allow as many shareholders to be heard from as possible, we ask attendees who have already asked a 
question to understand that other shareholders who raise their hands [or queue up for the microphone - or 
submit a question online] will be heard before prior speakers will be called on again – and we ask you to limit 
their own questions and or comments during the Meeting as a whole to a maximum of three.
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11. The views and concerns of all shareholders are welcome; however, the business purpose of the meeting 
will be strictly observed, and the Chairman or Secretary  may  rule  the  following  kinds of questions or 
comments as out of order: questions that are not related to the business at hand during the business portion 
of the Meeting; questions that are irrelevant to the business of the company; questions relating to pending 
or threatened litigation; comments or questions that are derogatory in nature, or related to personal matters 
or personal grievances. Your strict adherence to these rules will be greatly appreciated.

Companies With No Quorums On The Meeting Date:  A Scary New Trend, As 
We Predicted In Early 2021…and Likely To Grow… And Ouch - To Become A 

Quagmire - And A Money-Pit For Companies Caught Unprepared: 
Our Advice On What To Do As You Plan For 2022

Every Shareholder Meeting Manager’s nightmare: Three days before the Meeting the total 
votes you need to achieve a quorum look way shy of what you were expecting to have. Two days 
before the Meeting there’s still no quorum in sight. The day before the Meeting…still no quorum 
- after virtually all of the institutional investor and broker-votes are now “in the hopper.”  

So ouch! Unless you can identify enough non-voters by name - and reach out to them overnight 
- and get them to vote electronically and on-the-spot - there will likely be no quorum when you 
convene the meeting. 

And - as is very often the case in such situations - even if a quorum is somehow rounded up, one 
or more of the management proposals is likely not to get the required number of Yes votes to 
pass unless you can somehow convince many of the voters-No and Abstainers to change their 
vote - literally in the eleventh hour - OR find a large shareholder who has not yet voted to vote 
your way on the Meeting date. Sometimes this last desperate measure actually works - if you 
find out that an “insider” - often one of the top officers, or one or more directors - have forgotten 
to vote! But most often, you will be forced to adjourn the Meeting for lack of a quorum - or to 
adjourn it with respect to the proposal(s) that do not have enough Yes-votes to pass. And here, 
please note, you need to assure yourselves that you have the votes - or a “right” to adjourn the 
meeting with respect to these items, which is not always the case. (Adjourning the Meeting to 
maybe pass a proposal where the No-votes and Abstentions substantially exceed the Yes votes, 
for example, is a highly questionable tactic at best.)

Here are some facts and figures on the size - and on the nature of the problem:
• From January through September the CT Hagberg LLC team of Inspectors served at 12 otherwise “routine” 

Shareholder Meetings - where eight of them were adjourned once, and where all of the management proposals 
passed at the second, re-convened meeting. 

• Two meetings were adjourned twice - and at one of them, one of the management proposals still failed to pass 
on the third date and a fourth effort to pass it was deemed not likely, so case closed. 

• Two meetings were adjourned for a third time - and at one, the proposal that was failing short squeaked out 
a win, while at the other, the “open proposal” still failed to pass and any further adjournment was deemed to 
be a futile effort.

Admittedly, this seems to be a relatively small number of incidents - amounting to 2.66% of the 400-odd 
Meetings where CTHLLC staffers did not serve is Inspectors through September. Extrapolating from the 4,000 
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or so Meetings where the CTHLLC did NOT serve as Inspectors, we estimate that there were at least 106 other 
companies that found themselves in this situation in 2021 - and probably, there were quite a few more, since this 
happens most often at small and micro-cap companies that often do not use Independent Inspectors. 

But as we remind readers each and every year, when it comes to calculating the odds that 
something bad might happen - the only Meeting that really counts is your own. Quite aside 
from the inconvenience and expense of hosting one or more adjournments, there’s the very 
real risk that your company - and YOU - will be perceived as having “failed to deliver” in a very 
important way.

Why is this happening? And why do we think the trend will accelerate in 2022?
A very big factor, as we noted in late 2020, is that two of the largest “retail brokers” - Ameritrade and Charles 
Schwab - decided that they would no longer cast so-called “broker votes” on “so-called” routine items, which 
automatically prevented a quorum in 2021 at companies where the brokers’ retail clients often held 30-40+% of 
the total shares outstanding. 

We expect that other retail brokers will follow suit in that casting “broker votes” does indeed “put a thumb on the 
management scale.” But, equally important, there is no longer “anything in it” for a retail broker to engage in the 
additional work that’s involved.

We also expect to see a big up-tick in retail-voter ownership of many favored stocks - since about 20 million or so 
small investors have entered the stock market for the first time over the past 18 months or so, with a very heavy 
focus on small-cap stocks and IPOs. And, on balance, while many Gen Z-ers have shown more “engagement” 
than other retail holders, we expect that a majority of the newcomers will be not just too-busy, but “apathetic” 
when it comes to voting proxies - and will feel ill-informed on the issues - and on how and why to vote their 
proxies besides.

Lastly, and very much worth noting, there are several issues that tend to turn off retail voters in general - like 
reverse stock-splits - or mergers where holders will see paper-losses or otherwise feel the terms are not to their 
long-term advantage.

What should publicly-traded companies be doing in response to these trends?
• First and foremost is the need to get a good handle on the demographics of your shareholder base as a whole 

- well before and right up to your record date - to see if you have large numbers of holders - and shares - at 
retail brokers who will not cast broker votes in 2022…and also to see if you have institutional investors 
who may not be instantly in favor of proposals you want to pass OR who might be in favor of shareholder 
proposals you do not want to pass.

• If you are a newly-public company - and especially if you are a small company - this is almost certainly not a 
good “do it yourself project” to undertake successfully.

• Also, please note that if you are in the danger zone - whether in terms of getting a quorum or of passing 
important proposals…or defeating unwanted proposals - you will need to develop a detailed action plan, 
convincing proxy materials AND, very likely, a strong and early and professionally designed and executed 
outreach program. All of this takes TIME - which is of the essence here - And it also takes time and effort to 
choose the right partners…

• Be sure to choose the “right partners”: Naturally, everyone in the business SAYS they know what to do…but 
some are much more proficient than others.

• Especially important to know; typically there are fairly wide differences in pricing here - and there is not 
always a good correlation between price and actual performance.
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CORPORATE AGM BUDGETS BLOWN APART BY NEW INDIVIDUAL 
INVESTORS… AND FREE “PROMO SHARES” - MORE DAMAGE TO COME!

Late in 2020 the OPTIMIZER began to warn readers of a scary new trend on Wall Street - a 
massive campaign to “harvest” proxy distribution and processing fees by creating an enormous 
number of new-investor positions with “economically immaterial” holdings - by encouraging 
new and mostly unsophisticated investors to buy a large number of stocks in small amounts 
- and making the trades commission-free - and then, adding insult to injury, by giving away 
small amounts of “free stock” - mostly with very low prices per share - to people who opened 
new accounts, or link a bank account, and to clients who refer new ones to the broker. 

Well, dear readers, some of these fee-farmers - with Robinhood the chief among them - had 
a massive harvest during the late 2020 proxy season, typically taking the public-company 
victims totally by surprise. And most of them - and many companies that went unscathed in 
2020 - are experiencing even bigger increases in their proxy fees this year. And guess what? 
Next year looks to be worse yet.

An August 25 WSJ article reported that last fall, Catalyst Pharmaceuticals “learned that the 
number of people who owned its stock had soared over the previous year to 280,000 from 
25,000. The 74 employee company received a bill from Robinhood’s service provider for $234,000…up 
from $12,500 in 2019…

“Another company, Marathon Oil, discovered that its shareholder ranks increased 32-fold from 
2019 and that its proxy distribution costs were 25 times higher” - and where we would note, most of 
the extra fees went to Robinhood and to its service provider as well. The same article also noted that a Robinhood 
spokesperson said that while “free stock” could be as high as $225 a share, customers have a 98% chance of 
receiving free stock between $2.50 and $10.00.

Public companies that fall, however briefly, into the Robinhood “sweet-spot” - are now in for a 
quintuple whammy here, we say: 

First, a sharp drop in the stock price has been generating a huge crowd of Gen-Z investors in so-called meme 
stocks, where, as reported in our last issue, they have been beating the pants off short sellers by pouring money 
into suddenly cheap stocks, generating a classic “short squeeze” that causes the stock to rise - at least in the short 
term, “de-pantsing” the shorts to the tune of over $9billion to date… This can be sort-of-good to issuers…at least 
in the short term - but mighty bad when their proxy fees go from low-5-digit to high-6-digit numbers at the very 
time they are struggling to get costs down and their stock prices up.

The second whammy comes when Robinhood targets low-price shares to be given away free - and in massive 
amounts in total - to new Robinhood clients, as clearly they do. 

The third whammy here, is that Robinhood added 10 million new clients in the first half of 2021 (sort of 
temporarily good news for clients with early 2021 record dates…but a warning to keep one’s eyes wide open in 
2022… And Robinhood is still growing fast. As of June 30 they had 22.5 million clients - up from 18 million at 
the end of March… with more to come, we feel certain, because...

The fourth whammy to watch for; Robinhood is now targeting college students - where normally we would cheer 
them on - touring campuses and offering students $15 in “free money” - where, wow, they could easily buy up to 
five, or even ten or more cheap stocks to start their “portfolios” … and get a chance to win $20,000 in the bargain.

The fifth whammy - and perhaps the biggest one yet - WallStreetBets - the Reddit app that has become the 
go-to place for younger investors to swap news - and rumors - hot tips and tactics - and to act in concert - has 
quintupled in size…from 200,000 members in 2018 to over 11 million today!

CONT’D
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Some moderately good news here, the SEC has approved a NYSE rule change to provide that no proxy distribution 
reimbursements should be paid where “free” or “promotional” stock positions are involved. But unless brokerage 
systems are upgraded to label such positions (fat chance we say) AND to track them if clients move their positions, 
as many Gen-Zers have been reportedly doing - how can anyone possibly tell which accounts are eligible and 
which are not? And even we would have to say that if the holder of a freebie increases their position, the promo 
prohibition likely becomes null and void.

One last fly in the ointment - while WE do not agree, Robinhood seems to think that they are not bound by 
NYSE rules…And, as we go to press, FINRA has not acted on requests to pass a similar rule. If the OPTIMIZER 
was a publicly traded company, we would not pay anything to Robinhood without convincing assurances that 
no charges are being imposed on positions arising from “promo shares.” 

Readers; we would love to hear from you if you feel you have been victimized by intentionally 
created super-small accounts - and especially if you have ideas on how to stop the ruthless “fee 
harvesting scheme.” We have some ideas of our own, but we will hold off until we get a better 
fix on the damages in 2021 and the even grimmer outlook we foresee for 2022.  

A Big Moneysaving Tip To Start On Now: Review Your Retail-Shareholder 
Base And Rigorously Root Out Miniscule Positions Before Your 2022 Annual 

Meeting Record Date
For years now, the OPTIMIZER has been describing the existence of registered ‘retail investor 
accounts’ that have literally immaterial amounts in them as one of the dirtiest and best-kept 
little secrets on Wall Street. Most of the share registries we look at in the course of helping 
clients manage their transfer agent costs - or in the course of serving as Inspectors of Election, 
in order to “handicap” the voting outcomes and thus be sure the reported outcomes instantly 
pass a good Inspector’s sniff-test - typically reveal that “shareholders of record” (excluding 
the Cede account, that is) hold less than 5% of the total shares outstanding. And ouch! - 90% of 
those accounts typically have less than five shares in them! 

These accounts mostly arise from what we’ve been calling “orphaned DRPs” - when the owner moves the shares 
to street-name - which brokers will instantly arrange with no fuss or muss to you - and as more and more 
registered accounts continue to do each year - but where “the systems” are not designed to move the fractional 
shares… So the “orphaned account” starts to reinvest the dividend on, say, .0081 of a share…or even less. 
Sometimes, the holder cashes-in most of their holdings, but leaves one or two shares behind as a free and easy 
to use ‘readmission ticket’ should they decide to re-buy one day. But most often, the owner thinks he or she has 
closed the DRP account - only to discover that a tiny fraction of a share remains “orphaned” - either because the 
DRP agent fails to automatically pay out the fractional interest to close the account - or because the record date 
for a the typically small holding is declared before the whole shares get sold. So then, the dividends on THAT tiny 
fraction of a share continue to get reinvested - or much worse - to get paid out by check. 

After years of pursuing the many “orphan accounts” that arose as your editors moved shares from registered to 
street-name (where there is always “free dividend reinvestment” if one wants it) they still have a few “orphans” 
they can’t get rid of: Calls to the transfer agent call-center continually advise that NO, they can’t simply sell 
the tiny fraction (which, actually, they could simply pay out in cash without actually selling anything) without 
charging their “standard, published minimum fee” of $10 to $15 per transaction…No exceptions available. Every 
quarter we go to one of our banks with a check for $0.40 - yes - forty cents - from one of the largest U.S. banks 
and issued by one of the largest U.S. transfer agents - and the teller laughs with us at the sheer stupidity of 
issuing a check for less than the cost of the stamp - much less the envelope - and the various “handling” and 
check-clearing costs. Then there’s the waste of time for the owner - and the teller too - who, when we use our 
personal account, works for the very bank that disbursed the absurdly tiny dividend!

CONT’D
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Our long-term friend and colleague, Ray Riley - a former STA president, no less - has been getting a 1-cent dividend 
check (!!!) on another major U.S. bank - and from a different U.S. T-A - every quarter for over a year now. And he also 
gets a “full-package” of Annual Meeting materials on his tiny ‘fractional holding’ - which, with printing, handling and 
postage alone, costs the issuer at least ten bucks… And that’s before one adds in the T-A’s annual per-account fee!

It would be easy to cast the blame for this wastefulness on the Transfer Agent - but it would surely be wrong to 
do so. Who could possibly blame any business person for failing to point out to clients that they were foolishly 
wasting so much of their own money - and thus depriving themselves of money - when there is no advantage to 
them whatsoever for doing so?

The blame - and indeed there IS blame here - is squarely on the issuer. And the remedy, as we have pointed out 
many times before - to little avail so far - is surprisingly easy to implement. Being “too busy to do this” is NOT a 
good excuse in our book:

• Step-one is to order up a “statistical report” - a standard product at all competent TAs, and often included 
in the standard fee-package - to see how big an opportunity for cost-savings - in TA and proxy servicing fees 
and in bigger-yet out-of-pocket expenses - there actually IS.

• Step-two is to insist that your T-A will update the terms and conditions of your Dividend Reinvestment Plan to 
provide that any account that falls below some minimum share amount (or better, we say, some specific dollar 
amount that is inarguably ‘immaterial’ as an ‘investment’) will be automatically closed out - after ‘fair warning’ 
and a chance to get up to snuff - with the proceeds remitted by check.  Just be sure to do this well in advance 
of the 2022 record date for your Annual Meeting - so you can realize the savings in 2022.

• What if you don’t have a DRP - but discover, as we’re sure that most of you will - that you have a very large 
number of registered holders with economically “immaterial investments” in your company? No need for a 
big and elaborate odd-lot buy-back program, we say: Simply draft a friendly letter, explaining the economic 
silliness here, and offering to have the shares sold by a reputable independent agent - ideally your company’s 
T-A - with no fees or commissions, as long as they respond with an OK before the A-M record date.

• You, and many of your small shareholders too, may be very happy to discover that all of their shares are in 
book-entry form, so there is nothing to round up or send in except for the signed authorization form…But if 
not, the game will still be worth the candle - and will produce an immediate payback - if you focus on your 
smallest shareholders and not on the old-fashioned and totally arbitrary target of “99 shares or less.”

Direct Investment Programs Gain Traction With Gen-Z-ers As A Way To 
Assure Their Votes Will Count

A fascinating new development: A large number of mostly Gen-Z investors who routinely 
exchange notes on Reddit - and who were outraged to discover that their proxy votes were 
likely not being recorded in 2021 because of massive over-voting (due to massive uncovered 
short-sales by “professional investors” - but sometimes because they themselves were not 
even receiving proxy materials from their brokers and custodians) - have been moving their 
ownership positions to Direct Stock Purchase Plans where, as “registered holders” they are 
certain to receive proxy materials - and that their votes will not be arbitrarily discarded or “cut 
back” by brokerage house tabulating agents.

We called a reliable source at Computershare - which serves as transfer agent for a large number of the Gen-Z-
ers favorite stocks, and which offers transfer agent sponsored “Direct Purchase Plans” to the public at large - who 
confirmed that yes, these plans have been gaining considerable traction among individual investors of late. (This 
after many years where the ”DRS system” - which allows investors to easily authorize the movement of share 
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positions between transfer agents and brokers - had been almost exclusively a one-way street - where virtually 
all the movement, as we have been noting for many years, had been from registered positions at T-As to street-
name positions at brokers.)

We think this movement has real legs: One Computershare client saw their registered shareholder base grow 
from 1,500 to 30,000 in less than six months - and there has been a lot of chatter about the benefits of moving to 
registered form - and on how to do it - on Reddit. There’s another factor in play here too - the very active dislike 
of financial institutions that aided, abetted and participated in short-selling campaigns against many of the 
Gen-X-ers favorite companies. The number of individual investors who follow Reddit, and a few other similarly-
oriented sites - is currently over 11 million. And, as we have noted in previous issues, the number of first-time 
investors - most of them the beneficiaries of “the largest transfer of wealth in history” has grown by over 20 
million in the past 18 months.  

A final note, for readers who may fear that growing retail investment will generate a big bump in their proxy 
servicing costs, yes it will. But Computershare’s program is essentially a “wash” to issuers when investors move 
from street to registered form in a DSP - and it will likely cost issuers less, since there are no free “promotional 
shares” being given away as part of a proxy-fee “harvesting scheme.” 

Elsewhere On The Supplier Scene:
Many Firms Bulk-Up In Bids To Gain Market Share*
ALLIANCE ADVISORS OWNERS SELL A SIGNIFICANT STAKE TO PROMINENT VC INVESTORS 
in a bid to grow even more rapidly than they’ve done so successfully to date - with key officers and employees 
continuing to hold equity stakes and former Chief Operating Officer Joe Caruso stepping up as the CEO. 
According to Caruso, “Alliance is moving quickly by adding new top tier services and adding personnel 
throughout the globe to capitalize on our firm’s growing international proxy solicitation, governance and 
compensation consultancy business.”

INVESTOR COMMUNICATIONS AND PROXY SERVICES PROVIDER MEDIANT - whose proxy 
processing fees appeared on many issuers’ radar screens big-time this year, we bet - announced an $18.5 million equity 
infusion “to support next phase of growth” where lead investor Argentum and several other of the top investors have 
exchanged debt for equity “to fuel the next stage of its strategic growth [and] allow Mediant to make more aggressive 
investments in its technology and solution offerings for clients,” according to its recent press release.

BATTLES TO LURE AWAY TOP DEAL LAWYERS CONTINUE TO SIZZLE: A recent WSJ article noting 
that Freshfields Bruckhaus, “one of the U.K.’s ‘Magic Circle’ firms” has lured star deal lawyer Damien 
Zoubek away from Cravath, Swaine & Moore and that Kirkland & Ellis “has also been aggressive in 
poaching partners from other firms, including Cravath - and Wachtell, Lipton - and that earlier this year, 
Paul Weiss hired Krishna Veeraraghavan from Sullivan & Cromwell…”underscoring the value the 
world’s biggest law firms are putting on deal making fees amid a global M&A boom.”

THE BATTLE TO DOMINATE THE PRIVATE-COMPANY RECORDKEEPING MARKET HEATS UP 
BIG-TIME - with NASDAQ announcing that it will spin-off its Private Market unit into a stand-alone company - 
backed by the likes of Citigroup, Goldman Sachs, Morgan Stanley and Silicon Valley based SVB Financial 
Group. Soon thereafter, Forge Global Group - another player in the fast-growing business of keeping records 
- and, more importantly, matching buyers and sellers of non-public company shares - will become the first such 
firm go public by merging with a SPAC. Bad news for one of the biggest and earliest entrants, Carta - and for 
Clearlist and EquityZen - and for more traditional record-keepers AST and Computershare too - where 
the new NASDAQ Private Market entity will have formidable backers, to provide a super-strong pipeline of new 
deals, for sure.

CONT’D
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THE IPO MARKET ALSO SEEMS SET FOR A MAJOR MAKEOVER, as Capital Markets Gateway, 
as reported in yet another WSJ story on disruptions and bulkings-up on the competitive scene, “backed by the 
biggest banks and money managers” like Franklin Templeton, Fidelity Investments, Goldman Sachs, 
JPMorgan, Morgan Stanley and nearly 100 other buy-side firms” will allow participants “to see what deals 
are pricing when, what the terms are and digitally enter their orders with lead bankers“ - which we think will 
revolutionize the IPO marketplace and maybe have a big and bad impact on both the NYSE and NASDAQ roles 
where IPOs are concerned.   

*See our PEOPLE column too, for two more examples of bulking up in today’s hurly-burly 
competitive world…

Out Of Our In-Box
• “Time’s Up: Why Boards Need to Get Diverse NOW” - A must-read book from Patricia Lenkov, 

widely regarded board recruiter and expert on board composition and succession. Forbes named her firm, 
Agility Executive Search as “one of America’s best Executive Recruiting Firms” and this easy to read and 
incisive book will show you - and your directors - why they did…and why directors need to pay attention 
NOW…starting with how and why “Executive Search is Part of the Problem” and going on to address the 
current scene: How and why “A Board Without Women is Asking for Trouble”... reminding that “Sorry, 
But Vernon Jordan Can’t Be Your Only Choice” for a director of color and covering the dearth of Asian 
and Hispanic directors, and how to fill the gaps…Then, two of our favorite chapters, “LGBT+: Bringing the 
Rainbow Into the Boardroom” (who ever would have thought of even mentioning this in a boardroom 10 
years ago, except, perhaps to get a laugh, or maybe to give the kiss of death to an ‘unconventional’ candidate?) 
and “Is That Board Member Napping, Or Did He Pass Away?” (Haven’t we all been there, seen that?) …but 
also making the excellent point that “There is great value in wisdom that can come only from experience. 
All boards need this”…but “there is extreme value in age diversity,” where we can’t agree more. Then come 
the big payoff points - debunking the ridiculous idea that “We Can’t Find Qualified Diverse Directors” and 
providing a clear roadmap on “How to Fix the Problem.”  Required reading indeed. If your board 
is still struggling to get a grip on these issues - or looking to do better, faster - buy each 
director a copy, we say.

• Constantly commenting corporate governance gurus/gadflies - professors Lucian Bebchuk and Roberto 
Tallarita - weighed in with a grim WSJ Op-Ed letter on Aug. 19, noting that most big corporations that signed 
on to the Business Roundtable’s statement on stakeholder rights largely fail to walk the talk:  “‘Stakeholder’ 
Talk Proves Empty Again” 

• The op-ed drew a quick response in the Aug. 24 WSJ from fellow guru/fellow professor - and a 
particular favorite of ours - Ira Millstein, Adjunct Professor of law at Columbia Business School 
and Law School, where he is also founding chair of the Millstein Center for Global Markets 
and Corporate Ownership. Millstein noted that the Bebchuk/Tallarita letter “is probably 
correct, as far as it goes. On its face, the Business Roundtable’s statement is far from having been 
meaningfully implemented. Market pressures from investors to sustain profits are substantial. 
 
“On the other hand, progress, while glacial, is occurring and the Business Roundtable’s statement may have 
been a pull. Institutional investors are now rattling the cage in favor of recognizing stakeholder values such 
as wages, working conditions and environment. Major investors are now with policy positions of their 
own, making it clear that they will, in the future, take account of what companies may or may not be doing 
regarding stakeholders. Public pressure from consumers to rectify some of the problems and inequalities 
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of the past is also mounting.While I haven’t done the field research, I have been watching these events and 
participating in them one way or another for more than 40 years. I think I can speak as an honest critic 
and adviser. Accordingly, I am less dubious of the future than are Messrs. Bebchuk and Talarita. In the 
end, I count on mounting public and institutional pressures to begin to address these problems, perhaps 
at some sacrifice of immediate shareholder value, but in favor of longer-term value and values.” (Our 
money is firmly on Ira here.)

• We hate to keep picking on big-four auditor KPMG - not because they don’t deserve it, but 
because they continue to be the absolute worst-in-class big audit firm when regulators actually 
look under the covers: A recent WSJ article cited the findings of the U.K.’s Financial Reporting 
Council that while Deloitte, Ernst & Young, Grant Thornton, UK and PricewaterhouseCoopers 
had improved from the year before - and that 80% of the audits they assessed were “good” or “requiring 
only limited improvements” - even while still “falling below expectations” - at KPMG only 59% of the 
audits inspected were graded as good, or as requiring only limited improvements.” And, worse yet, 
“Overall inspection results failed to improve and it is unacceptable that, for the third year running, 
we found that improvements were required in their audits of banks.” Hello: Even the commonest 
criminals and the dumbest of the dumb know they should go where the money is! 
 
Here in the U.S., as we have regularly reported, KPMG had been the absolute worst of the lot since PCAOB started 
‘peeking under the covers’ of U.S, audit reports. And, among the many other issues that arise at KPMG year after 
year, they are currently under investigation by U.S. and U.K. authorities for their role as the auditors for Greensill 
Capital - which suffered a massive collapse this year, and where the money is no more. We believe that investors 
are starting to notice - and to register alarm, albeit in small increments year by year - by quietly abstaining and 
increasingly by voting NOT to ratify their appointment - with KPMG as the leading subject of investor action.  
 
As you think about your 2022 Meeting of Shareholders, here’s a closing quote from our 
2nd Q 2018 issue, wherein we warned that treating the reappointment of auditors as 
“routine matters” is not long for this world - and is certainly not a good practice for audit 
committees to follow in any event: “If you review the Audit Analytics statistics on auditor 
tenure, the number of companies that have retained the same audit firm for 25, 30, 40, 50, 
75 and 100 years in a row make it intellectually and statistically impossible to believe that 
audit committees have been conducting rigorous and thorough reviews before asking for 
‘shareholder ratification’ of their recommendations.” 

• The Council of Institutional Investors (CII) filed an amicus brief in September 
https://bit.ly/3AGJHhE supporting a lawsuit challenging the shareholder proposal rules the 
SEC approved in September 2020. The brief provides historical evidence that shareholder proposals 
have promoted good corporate governance practices and long-term shareholder value. It also explains that 
the higher thresholds for resubmitting proposals could make re-filing at dual-class companies impossible 
in many cases. The lawsuit was filed by the Interfaith Center on Corporate Responsibility, James 
McRitchie and As You Sow. We predict that the proxy rules will be pulled, as they should be, 
before the case is decided. If not, CII members, and many other firms, will, as we’ve warned 
before, rush to vote FOR shareholder proposals simply to keep them out of jeopardy - and, 
in yet another case of corporate whiners getting what they wished for and being taken to 
the cleaners -  will put many of the proposals over the top!

• Here’s a wacky item re: VSMs we gleaned from the Deal Book: The S.E.C. recently ruled that 
two companies, Brinker International and Campbell Soup, had to allow a shareholder vote on two 
proposals filed by the Humane Society, asking them to “develop and adopt a policy, and amend its governing 
documents as necessary, to ensure that moving forward, its annual and special shareholder meetings will be 
held either in whole (italics ours) or in part through virtual means (i.e., webinar or other on-line system) 
and that virtual attendance be allowed. This policy should be formally adopted within six months of the 2021 

https://bit.ly/3AGJHhE
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annual meeting and take effect immediately thereafter.” Brinker allowed the proposal to stand and Campbell 
will include it in its upcoming Meeting. Not so long ago, most institutional investors were objecting loudly to 
the “virtual only” provision, which this resolution, if adopted as written, would actually allow! Bad thinking 
all around, we say…and it won’t fly, thank goodness, in the many states that mandate an option for in-person 
attendance, or in the few states that outlaw VSMs altogether.

Gen-Z investor pushes GameStop board for info on over-voting, “vote trimming” and 
better corporate oversight of the election process 

A very committed GameStop investor shared his letter to the GameStop board with us in mid-
September which we are pleased to share with readers:

Subject: Ensuring the integrity of future stockholder votes

Dear Members of the Board of Directors: I am a private investor that holds 5,805 shares of GameStop 
Corporation in street name with Vanguard and 100 shares direct registered with ComputerShare. I am writing 
due to concerns of the existence of phantom shares exceeding the number of shares outstanding and issued 
by GameStop and to request the Board take all necessary actions to ensure the integrity of future stockholder 
votes. These concerns stem from public perception and risks acknowledged in the Company’s latest 10-Q 
filing on September 8, 2021, to include: 

Statements regarding “short squeezes” and the possibility that “aggregate short exposure exceeds the number 
of shares of our Class A Common Stock available for purchase on the open market;”

Comments and analysis by third parties, including blogs, articles, message boards and social media, such 
as Reddit. Additionally, a discrepancy exists in the Form 8-K, dated June 9, 2021, recording the official 
stockholder voting results from 2021’s annual meeting of stockholders (the “Annual Meeting”). The voting 
tallies from all proposals and elected directors’ totals equals 55,541,279 votes (including abstentions and 
broker non-votes), except for Lawrence (Larry) Cheng’s vote tally which equals 55,541,280 votes. While the 
discrepancy of only 1 vote is hardly of concern for a non-contentious election of a director, it raises concerns 
about the integrity of the vote, especially through brokerage proxy voting services and the extent to which “vote 
trimming” occurred. • As of the record date on April 15, 2021, 70,771,778 shares were issued, outstanding, 
and entitled to vote. • Institutional ownership was approximately 26 million shares based on SEC-13F filings 
for March 31, 2021. • It is well reported that several international stockholders were unable to vote their 
shares through their brokers. 

Total votes received equaled 55,541,279 / 55,541,280, or ~78.5% of shares outstanding.

Per the Fifth Amended and Restated By-Laws of GameStop Corporation, Article VII, Section 2, “a complete 
list of stockholders entitled to vote at any meeting of stockholders, arranged in alphabetical order for each 
class of stock and showing the address of each such stockholder and the number of shares registered in his or 
her name, shall be open to the examination of any such stockholder, for any purpose germane to the meeting, 
at the principal place of business of the Corporation.” Therefore, I am requesting the opportunity to look at 
the complete list of stockholders that were entitled to vote at the Annual Meeting. I would also like to hear 
in writing from the agent that tabulated the vote - and from the Inspector of Elections - about (a) the extent 
to which there was “overvoting” of GameStop stock, (b) exactly how many discrepancies there were due to 
apparent overvoting, and (c) exactly how the discrepancies were reconciled and remedied - and by whom. 
I am also requesting any information as to whether there were any indications of “vote-trimming” and the 
percentage of votes received via proxy compared to the expected total amount.

GameStop is at a critical time as it evolves from a video game retailer to a technology company. There is no doubt 
in my mind that our new Board and executive team are up to this task and will excel in exceeding expectations. 
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However, with this evolution will likely come critical resolutions that need stockholder consideration for 
approval. It is imperative that the votes that are received for these future matters are from rightfully entitled 
stockholders and undiluted by vote trimming. Further, as institutional ownership in GameStop wanes, more 
private investors have come to own stock in GameStop. Many of these private investors, including myself, 
are GameStop customers and continue to support our company through increased purchases for personal 
and business use and by absorption of share offerings that have fueled GameStop’s transformation at an 
accelerated pace. The words of our Chairman from the recent Annual Meeting have been heard and it is 
understood that “a whole detailed plan” will not be laid out, “telegraphing our strategy to the competition.” 
However, fiduciary duty to stockholders should not be lumped together with the Company’s transformation 
plans, which should remain confidential. Conflation of these issues could not only be seen as dereliction of 
duty but result in the perception of taking advantage of private investor/customer loyalty. 

It is acknowledged that GameStop is cooperating with the SEC concerning an investigation into the trading 
activity of the securities of GameStop and other companies. However, there has been no indication as to if 
the investigation is related to phantom shares or naked shorting, nor is there any confidence that the results 
of an SEC investigation will result in the best interest of stockholders. I urge the Board to consider issuing a 
statement regarding the integrity of the Annual Meeting vote and to identify steps to ensure the integrity of 
future stockholder votes where more contentious, yet significant corporate matters may be decided. Thank 
you for your consideration. I am excited to see how GameStop evolves and accomplishes its goals of delighting 
customers and driving shareholder value. Power to the Players! 

No answer yet as we go to press, dear readers, but we will keep you posted.

People

One of your editors’ most admired execs, CEO Mary Barra of General Motors, has been 
named the first-ever woman Chair of the Business Roundtable. What a big and welcome 
breath of fresh air she will undoubtedly bring to this sometimes too-fusty group. 

Veteran governance evaluator and advisor Bruce Kistler has 
signed on with steadily growing proxy solicitor and advisor Okapi 
Partners as Managing Director in the firm’s Corporate Governance 
Team, after nine years with Institutional Shareholder Services 

Inc. (ISS) Corporate Solutions. Kistler’s “experience and on-the-ground knowledge of 
compensation-related matters and a range of ESG issues will be invaluable to our clients” 
said Bruce H. Goldfarb, Okapi’s President and CEO in the press release.

Justin P. Klein has been named Director of the University of Delaware’s Weinberg 
Center for Corporate Governance, following a lengthy search to replace the founding 
director of the Weinberg Center, Charles Elson, professor of finance and Edgar S. Woolard, 
Jr. Chair in Corporate Governance, who stepped down from the director’s position in 2020. 
“Klein has been a member of the Weinberg Center’s Advisory Board since 2015. He was 
a partner at Ballard Spahr LLP from 1992 through 2019 and most recently has served 
as senior counsel at the firm. He has represented public and private companies and their 
boards and board committees in a variety of transactions, including securities offerings and 
mergers and acquisitions. He also has advised firms in the securities industry, including 

broker-dealers and investment banks, and has assisted clients in day-to-day corporate governance and other 
transactional matters” their press release noted. “Before entering private practice, Klein served for nine years 

CONT’D
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at the U.S. Securities and Exchange Commission, holding positions including assistant director of the 
Division of Corporation Finance [and he] earned his B.A. from the University of Pennsylvania and J.D. from 
George Washington University Law School.”

More beefing-up on the governance advisory scene, Alliance Advisors announced the 
addition of Etelvina Martinez, who “honed her skills with two stints at Institutional 
Shareholder Services (ISS) and CtW Investment Group (now SOC Investment 
Group). At CtW she “worked with pension funds to engage companies on a variety of ESG 
practices including executive compensation, human capital management, and shareholder 
rights. After working with CtW for seven years, Etelvina returned to ISS for her second stint 
with the company… where she advised companies on executive compensation, governance 
ratings, and shareholder engagement. At Alliance, Etelvina will provide data-backed advice to clients on ESG 
disclosure, shareholder engagement, governance practices and compensation matters [and] will be based in 
Alliance’s Rockville, Maryland office” as a Managing Director

Regulatory Notes… and Comment

ON THE HILL: The fat is finally in the fire as House Democrats lay out the first draft of their measures 
to raise slightly more than $2.9 trillion over 10 years of the $3.5 trillion package ultimately being 
sought by the Biden administration, which currently seems way too big to get off the ground. No 
tax increases, as promised, on households with taxable income of $450,000 or less ($400k for singles) but  an 
increase to 39.6% from 37% on others - plus a surcharge of 3% on adjusted gross incomes over $5 million and a 
graduated rate structure that would have smaller companies paying less; bigger ones more. Cap-gains would rise 
to 25% from 20%, but no cap-gain taxes on assets that currently “step-up” upon death (where taxes on cap-gains 
would be a total non-starter, we say) and, so far, no new ideas in the bill, like taxes on share buybacks and no 
old ideas (yet) like taking away a lot of existing tax breaks for oil and gas companies, hedge fund investors…and 
various others. Fasten our seat-belts for a prolonged, free-for-all fall. Meanwhile, as we go to press, a down and 
dirty game of chicken with respect to raising the debt ceiling…again…

Sen. Elizabeth Warren has written to Federal Reserve Chair Jerome Powell, urging the Fed to 
revoke Wells Fargo’s financial holding company license: “Continuing to allow this giant bank with a 
broken culture to conduct business in its current form poses substantial risk to the consumers and the financial 
system,” she wrote. WFB - and the marketplace in general - seem to be doing a pretty good job of dismantling the 
non-core businesses without Liz - or Jerome, we think. But Liz! What about Deutsche Bank?? : A bigger 
scofflaw and a far bigger risk to the world at large - and still incorrigible by all appearances - and not really 
needed in the U.S. at all - except, perhaps, to help the Russian oligarchs exchange stolen rubles for U.S. real 
estate at grossly inflated prices, as they’ve done with literally trillions of dollars. We say, better to revoke their 
U.S. charter altogether. Still swinging at Jerome Powell, whom most observers feel has performed admirably 
well, she called him “a dangerous man” and said she would oppose his re-nomination for allegedly weakening 
stress-tests at big U.S. banks.

AT THE SEC: Following up swiftly and strongly on Chairman Gensler’s promise to vigorously 
investigate and regulate the marketplace for SPACs, the SEC literally threw the book at a SPAC, 
its sponsor, the merger target and the respective CEOs in July - for an extensive list of fraudulent violations 
in connection with a planned merger of Stable Road Acquisition Company and Space Transportation 
Company Momentus Inc., extracting fines, penalties, forfeiture of the sponsor’s founder’s shares and a bar 
against one of the founding directors.  . 

CONT’D
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COMING SOON

OPTIMIZER Annual Magazine
Featuring Even More Advice & Cost-Saving Tips To Make Your 2022 Annual Meeting A Success!
Our annual magazine will be packed with fresh information that public companies – and their suppliers too – 
will want to share – and put to use – to improve their governance, their overall relationships with and service to 
investors…and to deploy always-scarce dollars in a way that will optimize their spending.

CLICK TO SUBSCRIBE OR RESERVE YOUR SPACE

“This case illustrates risks inherent to SPAC transactions, as those who stand to earn significant profits from 
a SPAC merger may conduct inadequate due diligence and mislead investors,” Gensler said. “Stable Road, a 
SPAC, and its merger target, Momentus, both misled the investing public. The fact that Momentus lied to Stable 
Road does not absolve Stable Road of its failure to undertake adequate due diligence to protect shareholders. 
Today’s actions will prevent the wrongdoers from benefitting at the expense of investors and help to better 
align the incentives of parties to a SPAC transaction with those of investors relying on truthful information to 
make investment decisions.”

“Momentus’s former CEO is alleged to have engaged in fraud by misrepresenting the viability of the company’s 
technology and his status as a national security threat, inducing shareholders to approve a merger in which 
he stood to obtain shares worth upwards of $200 million,” said Anita B. Bandy, Associate Director of the 
SEC’s Division of Enforcement. “Our litigation against Kokorich demonstrates our commitment to holding 
individuals accountable for their statements to investors, which are of particular concern when they are aimed 
at improperly capitalizing on public interest in popular investment vehicles such as SPACs.”

Some nice news for public companies in August, when the SEC announced that in fiscal year 2022 - 
which begins on October 1. 2021 - the fees that public companies and other issuers pay to register their securities 
with the Commission will be set at $92.70 per million dollars, down from $109.10 per million dollars in FY 2021. 
(Every little bit helps these days!) But, based on the formula they use, total fees as projected are expected to 
generate $747.8 million in 2022 vs. $709.5 million in 2021

Great news for investors in September - the SEC proposes long-promised changes to the way that Mutual 
Funds disclose how they voted on proxy proposals: Funds would be required to use the same language to describe 
each voting matter as is used on the company’s form of proxy – and to categorize each matter by category 
and subcategory in order to make the disclosures easier to read and compare across funds, and they would be 
required to use a structured data language so the reports can be “sliced and diced” and compared with greater 
ease. The OPTIMIZER’s favorite provision, Funds would be required to disclose how their securities lending 
activities impact their voting when they “loan” their holdings in a manner that allows others to vote their shares 
- which, we think, could largely cure the currently persistent issues with “over-voting.” Institutional investment 
managers, as defined by Section 13(f) of the Exchange Act, would also be required to disclose how they voted 
on executive compensation, or “say-on-pay” matters in a way that would allow for easy comparisons with other 
fund practices.

IN THE COURTHOUSE: A bombshell development in Delaware as the lawsuit vs. the Boeing 
Board of Directors - brought by New York and Colorado public pension funds for failing to 
monitor deadly aircraft-safety issues - is cleared to proceed… And bombshell comments from 
Vice Chancellor Morgan Zurn that Boeing’s board, and its current CEO “publicly lied about if and how it 
monitored the 737 MAX’s safety…turning a blind eye” when the problems came to light…which the company 
and the CEO continues to deny.
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